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Dean’s message

The UWA Law School has

a long tradition, extending
over its 85 year history, of
undertaking progressive
research and scholarship.
Academics in the Law School
continue to research and
publish in a wide variety of
legal areas as well as contribute
to inter-disciplinary projects
and debates. The outputs of
the Law School’s research
include scholarly books, legal
journal articles and reports
for policymakers, as well as
conference presentations,
public lectures, and community
events. The Law School
continues to produce the
UWA Law Review, the oldest
continuously published
University law review in
Australia.

The Faculty of Law is constantly
building upon and expanding its
areas of research strength. Our

foci includes natural resources

law, law and medicine, public law,
intellectual property, international law
and alternative dispute resolution.

In each of these areas there are
several researchers who work

both independently and together

in research clusters. The UWA

New Courses programme has also
resulted in the establishment of a
further area of research strength —
Law and Society. The researchers

in this field have formed the Law

and Society Research and Teaching
Network, an interdisciplinary network
that links academic staff, researchers
and higher degree students who

engage with law in its theoretical,
cultural, political or historical context.
Law School staff also collaborate
beyond the Faculty of Law, including
with the UWA Oceans Institute, the
School of Indigenous Studies, the
Centre for Ecohydrology, and beyond
the University with bodies such as
the National Centre for Groundwater
Research and Training (NCGRT).

The Faculty of Law is home to

three research entities: the Centre
for Mining, Energy and Natural
Resources Law, the Consumer
Research Unit and the Crime
Research Centre. In 2012, the Law
School had a number of successes
in obtaining grant funding associated
with these research groups. Amongst
these was an Australia Research
Council Discovery Grant for a project
entitled the ‘International Governance
of Sharks: Options, Opportunities
and Obstacles’. Professor Eileen
Webb and Associate Professor Aviva
Freilich, from the Consumer Research
Unit, in collaboration with the
Council of the Ageing WA (COTAWA)
received funding from Lotteries WA
to undertake research about security
of tenure for the ageing population

in Western Australia. In addition, the
Crime Research Centre continues to
host an Australia Research Council
Future Fellow, Hilde Tubex, who

is undertaking a project entitled
‘Reducing imprisonment rates in
Australia: international experiences,
marginal populations and a focus

on the overrepresentation of
Indigenous people’.

LAW LINK BUILIDING

This Research Report draws
attention to current research projects,
recent grant successes and key
outputs of the UWA Law School. It
demonstrates the commitment of
Law School staff to legal research
and academic scholarship which we
hope is of interest to you.

SNV NG

Professor Erika J Techera
Dean, Faculty of Law
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The UWA Law Faculty has

a longstanding commitment

to improving the content and
administration of the law at the local,
national and international levels. This
report shows that the Faculty’s drive
to ensure that the law serves as an
instrument of positive social change
remains undiminished. Moving
forward, the Faculty is determined
to remain true to its values even as it
repositions itself to take account of
the demands imposed by external
measures of research performance.

This report showcases some of the
areas in which the Faculty has long
had a particular strength, including
criminology, environmental and
natural resources law, and consumer
law. Significant work continues to

be conducted in these fields. For
example, the Consumer Research
Unit recently obtained funding from
Lotteries WA to examine issues
around housing and accommodation
for seniors in Western Australia.
Against the backdrop of an ageing
population the social importance of
such work is obvious.

In the area of environmental law

the Faculty continued to strengthen
its links with other parts of UWA,

in particular, its links with the
Oceans Institute and the Centre

for Ecohydrology. Also notable in

this field was Professor Techera’s
success in winning a Discovery
Grant from the Australian Research
Council entitled ‘Improving the Global
Governance of Sharks: obstacles,
options and opportunities’. This
projects aims to make a significant
contribution to shark conservation by
identifying barriers to enforcement

of existing laws and shortcomings in
national and international regulatory
frameworks.

The Faculty has also welcomed two
outstanding early career researchers
into its ranks over the past 12
months. Dr Catherine Kelly comes

to UWA with an interesting and
varied background. Prior to joining
the academy Catherine worked at
Freehills and the Australian Medical
Association. She then undertook a
doctorate in the history of medicine at
Oxford, before returning to Australia.
Catherine’s research allows us to
understand the legal regulation of the
medical profession in its historical
context, making us more sensitive

to the historical contingency of

the relationship between legal and
medical claims to authority.

Theodore Bennett joins the Faculty
having recently completed his PhD at
UWA. Theodore has an outstanding
academic record and an impressive
string of publications behind him.

His doctoral work concerned the
mismatch between the ways in which
the law and legal discourse regard
bodily alterations and the subjective

experiences of those undergoing such
alterations. Together Theodore and
Catherine broaden and deepen the
Faculty’s already strong presence in
the medical law and bioethics fields.

This is my last report as Associate
Dean (Research) and | would also like
to take this opportunity to thank those
members of the professional staff who
have provided invaluable support for
the Faculty’s research endeavours.
Particular mention should be made of
Dr Tim Pitman, the Faculty’s Research
Development Adviser, who continues
to provide invaluable assistance with
grant applications and of Jennifer
Rhodes, who has done much of the
work in preparing this report. | leave
the Associate Dean’s role confident
that legal research at UWA has a
bright future.

Professor Robert Burrell
Associate Dean (Research)
Faculty of Law
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Catherine Kelly

Law and Society, History
of Law and Medicine

Dr Catherine Kelly is an Associate
Professor in the Law School where
she teaches on the Law and Society
undergraduate major and researches
on the history of medical regulation
and lobbying. Prior to commencing
as an academic, Catherine completed
an honours degree in Law and Arts
and worked as a commercial lawyer in

Sydney and Canberra. She also worked

at the Australian Medical Association.

Catherine undertook her MSc and
DPhil at The University of Oxford
under the supervision of Professor
Mark Harrison. Catherine’s DPhil
was fully supported by a Wellcome
Trust Doctoral Scholarship, and
during her studies she was awarded
the Clifford Norton Fellowship in the
History of Science at The Queen’s
College, Oxford. In 2009, Catherine
completed her doctorate on the impact
of the Napoleonic Wars on British
Military Medicine.

Catherine has a passionate interest

in interdisciplinary approaches to

the study of law and medicine. She
has already an enviable publication
record for someone so early in her
career. Most recently, she published
a monograph based on her doctoral
thesis ‘War and the Militarization of
British Army Medicine, 1793-1830’
(Pickering & Chatto, 2011). In 2009
she edited a volume entitled Lawyers’
Medicine — The legislature, the courts,
and medical practice, 1760-2000
(Hart Publishing, 2009). That volume
has been recognised for bringing links
between medical and legal history

to the fore to illuminate a subject

that remains under-researched — the
relationship of medical professionals
to development of law. She has

also published several articles in
international journals on the History

of Medicine. Catherine has recently
been appointed to the editorial board
of Medical Humanities, a leading
international journal co-owned by the
Institute of Medical Ethics and the
British Medical Journal Group.

Catherine’s ongoing research

ties together three of her prime
interests; the regulation of medicine,
history of the professions and

the interaction between legal and
scientific knowledge systems. Her
background as a solicitor and her
research expertise in history, law and
medical humanities, have influenced
her approach to the study of history.
She says ‘in most of my work | have
focused on how medical practitioners
seek to persuade other practitioners
and non-medical stakeholders.

| am particularly interested in

the construction of argument

and authority within the medical
profession, and in the involvement of
legislators in that process’.

In the next few years, Catherine
intends to undertake further research
on the relationship between medical
practitioners and law makers in

the early 19th century as well as
broadening her research within
modern Australia on the relationship
between government regulation and
medical innovation.

In 2014, Catherine will take up a
Harold White Fellowship at the
National Library of Australia for a
research project titled ‘Medicine,

law and the lash: the experiences of
military medical officers in Australasia
1800-1850'.
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Michael Gillooly
Defamation and Remedies
Dr Michael Gillooly is a Professorial
Fellow at the Law School of the
University of Western Australia, and a
former Associate Dean and Associate
Dean (Research) of the Faculty.

After graduating with degrees in
Arts and Laws from the University
of Sydney, Michael spent a decade
in practice before coming to UWA.
He completed his Master of Laws
degree there in 1991, and his PhD,
with Distinction, in 2003. His thesis
was entitled “The Third Man and the
Australasian Defamation Defences”.
After a term as Professor and Dean
at the Law School at the University
of Notre Dame Australia, Michael
returned to UWA in 2009.

Over the years, Michael’s research
interests have ranged over a variety
of different areas. For example, he
has written widely on commercial law
topics — apart from numerous articles,
he edited and contributed to both The
Law Relating to Corporate Groups
(The Federation Press, Sydney, 1993)
and Securities Over Personalty (The
Federation Press, Sydney, 1994).
However, in recent times, Michael’'s
major research foci have been
defamation and the law of remedies.

In the defamation field, his major
works include The Law of Defamation
in Australia and New Zealand

(The Federation Press, Sydney, 1998)
and The Third Man — Reform of the
Australasian Defamation Defences
(The Federation Press, Sydney,
2004). In a recent article in this area,
Michael examined the phenomenon
of libel tourism and the steps being
taken in both the USA and the UK

to control the practice: Gillooly M,
“When Worlds Collide — Transatlantic
Efforts to Curb Libel Tourism and
Their Implications for Australia” (2012)
20 Tort Law Review 124. He was also
recently invited to provide an expert
report to the Special Inquiry set up to
investigate allegations of child sexual
abuse at various WA country hostels.
The evidence at the inquiry revealed
that the current law of defamation
had provided a substantial
disincentive to the reporting of such
allegations. Michael’s advice and
reform recommendations were
appended by the Special Inquirer

to his Final Report: Gillooly M,
“Appropriate Reforms to Defamation
and Protection Laws”, Appendix 7,
Appendices pp 87-108, in Western
Australia, Report of the Special
Inquiry into the Responses of
Government Agencies and Officials
to Allegations of Sexual Abuse,

Legal coherence in
the High Court: string
theory for lawyers

For many years, the Holy Grail for
theoretical physicists has been the
formulation of one overarching theory
that would explain and unite everything
in the universe. At present, the most
promising candidate for such an
ultimate theory is one of the variants of
superstring (or simply) string theory.

A parallel may be drawn between this
quest for a master theory in physics
and the recent jurisprudence of the
High Court of Australia recognising
the fundamental importance of the
notion of legal coherence. Put simply,
the law is not a disjointed grab bag of
unconnected instances, bearing no
relationship to each other. Rather it
comprises a coherent and consistent
whole. This concept of coherence
provides the essential framework for
developing, arranging and unifying
the legal universe.

St Andrew’s Hostel Katanning: How
the system and society failed our
children (2012).

In the area of the law of remedies,
Michael is co-author of the leading
casebook in the area: Tilbury

M, Gillooly M, Bant E & Witzleb

N, Remedies: Commentary and
Materials, 5th edition, Thomson
Legal, Sydney, 2011. His recent
researches have centred on the
interplay and interconnection
between different legal principles
and areas of law: Gillooly M, “Legal
Coherence in the High Court: String
Theory for Lawyers” (2013) 87
Australian Law Journal 33 (see inset).
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Theodore Bennett

Law and Society

Dr Theodore Bennett is an Assistant
Professor in the Law School where
he teaches in the Law and Society
undergraduate major in the Bachelor
of Arts program. He has completed
a Bachelor of Arts (with a major in
Philosophy), as well as a Bachelor
of Laws with First Class Honours.
Theodore received a Baillieu
Research Scholarship to undertake
his PhD full-time at UWA, which he
completed in early 2013.

Theodore’s PhD focused on critiquing
the narrow and exclusionary ways
that legal discourse works around
bodies. In his research he found that
the subjective meanings that people
assign to their own bodies, bodily
practices and body alterations do not
always match up with the meanings
attached to them by legal discourse
and their subsequent legal treatment.
For example, he explains that “some
cuts and injuries that are understood

as beneficial, empowering or
desirable by the people who undergo
them may be sanctioned as harmful
violence by the law, and vice versa”.
In his PhD thesis Theodore sought

to give voice to these alternative
accounts in order to make the law
more reflective of the realities of
embodied experience.

“We all share in common
the fact that we are
embodied, and our
bodies constitute a
significant part of who
we are and how we live
in the world.”

Theodore’s broader research
interests centre around the legal
limitations on, and effects of, what
we can do with our bodies and the
ways in which we alter them. He
believes that the law in this area

is of importance to everyone. “We

all share in common the fact that

we are embodied, and our bodies
constitute a significant part of who
we are and how we live in the world”,
Theodore says, “thus the policies
and practices of law that impact on
our bodies raise core concerns that
affect all of us”. Whilst working on

his PhD, he published a number of
articles that address these concerns
by engaging with a diverse range of
bodily activities and body altering
practices, including cosmetic surgery,
female genital mutilation, healthy limb
amputation, and sadomasochism.

Over the next few years, Theodore
plans to work towards having his PhD
thesis published as a monograph, as
well as to continue his research into
areas related to law and the body.
Forthcoming articles (to be published
later this year) extend his research
into the topics of sex reassignment
surgery and censorial restrictions on
filmic depictions of bodily activities.
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Madeleine Hartley,

PhD Profile: Regulating
for Groundwater Use
Efficiency

Madeleine commenced her PhD in
groundwater law at UWA in 2010,
supervised by Associate Professor
Alex Gardner. Her thesis hypothesises
the existence of a crucial link
between sustainable development
and water use efficiency. It suggests
that groundwater law frameworks
will be most effective at regulating
for its efficient use when founded on
principles of sustainability.

“It's about securing a water future,”
explains Madeleine, who completed a
Visiting Scholar post at Sturm College
of Law, Denver University, between
2011 and 2012. “It’s great that we are
exploring alternatives for our water
supplies, but regardless, we need to
be more efficient with our use.”

The premise of Madeleine’s research
is that, given the drying climate

and increasing population, we

need to look at using water more
efficiently in order to ensure a
water-secure future. And because
we're looking to the future, we must
necessarily incorporate principles

of sustainability. While this is
important for all water resources, it is
particularly essential for groundwater
resources, which recharge at a
substantially slower rate than surface
water resources, but are increasingly
tapped as surface water supplies
become less reliable.

Through focusing on sustainability,
Madeleine is setting the objective

of water use efficiency to ensure

that there is sufficient water for
present and future use. This includes
sufficient water to preserve the
ecosystem services that control

the health and quality of our

water supplies.
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“The law can play a crucial role

in regulating people’s behaviours
and attitudes towards water use.
Ultimately, however, we want the
implementation of these suggestions
to be coming from the users
themselves, as they absorb the
benefits of such a framework.”

“The law can play a
crucial role in regulating
people’s behaviours
and attitudes towards
water use.”

Madeleine’s research examines three
jurisdictions: the Gnangara Mound

in Western Australia, the Namoi
Valley in New South Wales, and
Colorado, USA.

“By conducting comparative
research, | am given the opportunity
to examine this issue across disparate
jurisdictions. What | have found

is that, while Australian water law
frameworks are generally premised
on principles of sustainability, their
counterpart in Colorado is not.

“But when unraveling the puzzle, we
start to see that the sustainability
aspects of Australian water law
frameworks may be more procedural
than substantive. And conversely,
although Colorado’s water law
framework may not be premised

on principles of sustainability, it
does seem to incorporate ideas of
water use efficiency. This makes

for a focused study of how legal
frameworks can best regulate for
this concept.”

Madeleine’s research contends equipped with plans to help them H

that legal frameworks can help monitor their use and improve Upon completion of her PhD in late
regulate for the efficient use of water efficiency. Although it is important 2013, Madeleine will practice water
by imposing both mandatory and ! that water users be involved in law in Sydney, and will one day
non-obligatory measures. These implementing these measures, it is return to Colorado to concentrate on
can help ensure that water is put equally important that governments i international research.

to its most productive use, that its establish a strong compliance and

use is metered against entitlement i enforcement strategy.

limits, and that water users are
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The year 2012 was successful

for the Crime Research Centre in
terms of publications, research and
postgraduate research training.
Further publications flowed from

the ARC Discovery Project grants
received and reported on in previous
years and the Centre’s Australian
Research Council Future Fellow,

Dr Hilde Tubex, consolidated work on
her project on reducing imprisonment
rates in Australia. In total, Centre staff,
students and associates published
four book chapters, 11 refereed
journal articles and 6 public

policy reports.

Writing continued for the publication
of national results for the ARC
Discovery Project, Challenges,
possibilities and future directions: a
national assessment of Australia’s
children’s courts. A book chapter
by CRC researchers (Spiranovic,
Clare, J, Clare M and Clare, B) was
in press and was scheduled for
release in early 2013. This followed
the launch of the Western Australian
research results in a report launched
by the President of the Children’s
Court, Judge Denis Reynolds, in
November 2011.

A second ARC Discovery Project,
Sentencing and public confidence:
public perceptions and the role of
the public in sentencing practice

and policy led to the publication of a
further two academic journal articles
in 2012 published in the journals
Punishment and Society (Indermaur,
Roberts, Spiranovic , Mackenzie and
Gelb) and the International Journal of
Criminal Justice (Indermaur).

Work continued in 2012 in the
second year of a three-year
collaborative NHMRC project
between the School of Psychiatry
and Clinical Neurosciences and the
Crime Research Centre (Morgan
and Ferrante). The project is
entitled Life course trajectories and
neuropsychiatric outcomes in an
e-cohort of high-risk children of
mothers with psychosis and the total
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amount of the grant is $770,475.
The project continues a productive
long-term collaboration between
these University of Western Australia
researchers in conjunction with
academics elsewhere in Australia
and in Sweden. In 2012, the group
published a paper in the high-impact
journal Psychological Medicine on
the patterns of criminal offending in
people with schizophrenia and other
mental illnesses (Morgan, V, Morgan
F, Valuri, Ferrante, Castle, and
Jablenski)

Other research publications provided
evidence of both long-term research
interests and forays into new areas.
In the established areas were
publications on private prisons and
the regulation of prison conditions
(Harding in Punishment and Society
and the Oxford Handbook of
Sentencing and Corrections), fear

of crime (Indermaur with Roberts in

a book chapter and Indermaur and
Spiranovic with Roberts in Psychiatry,
Psychology and Law), examining the
distribution of crime (Morgan and
Clare in a book chapter), data linkage

(Ferrante with others in two journal
articles) and risk factors for Aboriginal
Australians (Ferrante in Race and
Justice). In new areas research
published by Joe Clare in a series of
publications with Plecas and Garis
provided evidence of the transfer

of known techniques for crime
prevention and the spatial analysis of
crime, to other areas of public safety
(six separate publications).

Research continued on another
project to assess the efficacy of the
Static-99 and Static-99-R actuarial
risk assessment tools to predict
re-offending for Western Australian
sex-offenders. In 2011, total funding
of $49,788 was obtained from

the University and also the WA
Department of Corrective Services
for this project, which enabled a
long-term follow-up of re-arrests in
the Western Australia population

of sex offenders. This research

was described in a 2012 report by
Caroline Spiranovic. The project
investigated whether these actuarial
risk assessment tools are cross-
culturally valid as well as whether

indefinite periods of further detention
or community supervision are
warranted on the basis of empirical
evidence. Building on the success
of the Western Australian project,
and great national interest in the
reoffending risks of sex-offenders,
national funding of $46,000 from
all Australian corrective services
agencies was obtained to plan

and develop a project to extend
the research across Australia. The
national project commenced in
late 2012 and is expected to lay
the groundwork for further funding
applications by the end of 2013.

The Crime Research Centre’s

Future Fellow, Professor Hilde Tubex,
continued to advance her project

in 2012 and she consulted widely
with researchers in Europe where
many countries are exceptions to
the rise in prison populations in the
USA, the UK and Australia. Dr Tubex
presented papers on the emerging
results of her project in both
Budapest and Amsterdam. The first
presentation was Driving forces of a
(Punitive) Penal Policy at the Summer
School Program, Managing Social
Vulnerability: The Welfare and Penal
System in Comparative Perspective,
organised by New York University
and the Open Society Institute on
July 18, 2012 in Budapest. The
second presentation was entitled
Australian Prison Populations in the
Light of International Explanatory
Models, at the Netherlands Institute
for the Study of Crime and Law
Enforcement (NSCR), on August 29
in Amsterdam. NSCR is the major
national institute in the Netherlands
for the criminological and criminal
justice research.

Preparations by Dr Tubex and CRC
administrative staff were well advanced
for the staging of an international
seminar at Rottnest Island and an
associated conference in Fremantle

in January 2013. International and
national experts agreed to present
papers at the seminar and conference
and to contribute to a publication
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on the outcomes of the seminar
presentations and critical responses
to these presentations.

High levels of postgraduate

research student enrolment were
maintained in 2012 and two students
(one PhD and one Masters by
Research student successfully
submitted their theses. These were
respectively Anahita Movassagh
Riegler (supervisors Frank Morgan
and Robin Carroll, Law) and Jenny
Turner-Walker (supervisors Harry
Blagg and Frank Morgan). In total,
eight postgraduate students (7 PhD
and one SJD) were being supervised
by CRC staff (Drs Morgan, Indermaur,
Tubex and Spiranovic) along with
Cco-supervision where appropriate
with other areas of the Law School
and with other University schools,
including Psychiatry and Clinical
Neurosciences, and Social Work.

Visitors to the Centre in 2012
included Professor Rob White

from the University of Tasmania,
Professor Thomas Crofts and Mr
Garner Clancey from the University
of Sydney and Dr Adriaan Denkers
and Professor Henk Elffers from

the Free University of Amsterdam.
Associate Professor Crofts and

Mr Clancey are respectively the
Director and Deputy Directors of

the Sydney Institute of Criminology.
Dr Denkers presented a Master of
Criminal Justice unit Dealing with
Victims in March and also gave a
presentation to the Faculty on March
21 on Littering, tax fraud, academic
misconduct and company defiance.
Professor Elffers visited the Centre
in April to advance his collaborative
research on repeat victimisation with
Frank Morgan. Professor Elffers also
gave a presentation to the Faculty on
April 2 on the topic Experiments in
guardianship research.

Centre staff also contributed to the
academic criminological community
in other ways. They continued to
present papers at national and
international conferences, including

the Australian and New Zealand
Society of Criminology annual
conference held in Auckland in
2012. They are represented on

key criminal justice committees

and advisory groups such as the
National Crime Statistics Advisory
Group (Professor Frank Morgan
chairs this group), grant advisers to
the Criminology Research Council
(Professor David Indermaur) and
the Management Committee of

the Australian and New Zealand
Society of Criminology (Professor
Hilde Tubex is the representative for
Western Australia). Professor Morgan
is also an assistant editor for the
Australian and New Zealand Journal
Criminology and Taruia Nicholls was
appointed to the editorial board of the
International Journal of Comparative
and Applied Criminal Justice. Staff
members are active contributors

to reviews of papers submitted to
major national and international
criminological journals. For example,
in 2012, researchers contributed to
reviews for the Journal of Quantitative
Criminology, the Journal of Research
in Crime and Delinquency, the
Australian and New Zealand Journal
of Criminology, Criminology and
Criminal justice, and Punishment
and Society. Staff also contributed
to reviews of grant applications for
the Australian Research Council

and National Health and Medical
Research Council.

The Centre continued to offer units
in its Master/Diploma of Criminal
Justice courses and in February

Dr Frank Morgan delivered a 2-day
statistics short-course to clinical
evaluation staff in the Department of
Corrective Services.
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The Centre for Mining, Energy
and Natural Resources Law

The members of the Centre have
a very active research programme
covering mining, petroleum,
water and other natural resources
and related areas such as the
environment. Current areas of
focus are:

N Governance of mining and
petroleum

Shale Gas

Native Title

Water

Oceans and marine life
Climate change

¥ ¥ K K ¢

Governance of Mining and
Petroleum

During 2013 the Centre conducted
a survey of corporate governance
practices of small to medium-sized
resources companies with KPMG.
This was done by Professor John
Chandler and Assistant Professor
Barbara Gordon. This will lead into a
further project in 2014 by Professor
Chandler and Professor Terence
Daintith researching how petroleum
regulation looks at the competence
of project operators and their
governance practices. Operator
competence has become even
more critical since the Montara and
Macondo oil spills.

Shale Gas

Shale gas is emerging as a very
significant energy resource for
Australia, with Western Australia’s
Canning Basin being amongst the
most prospective. Simon Robb is
currently researching the regulatory

implications of developing shale gas.

Native Title

Professor Richard Bartlett is
preparing the 3rd edition of his
treatise on Native Title in Australia.
The research and writing of the
treatise will ensure a more detailed
and contemporary understanding
of Native Title, which continues

to be highly significant for the
resources industry.

Water

Water is critical to human society,
but is also a key element in mining
and shale gas development (it is
used in huge quantities for hydraulic
fracturing or “fracking”). Associate
Professor Alex Gardner is a chief
investigator for the National Centre
for Groundwater Research and
Training and is working on projects
for sustainable water use and

mine dewatering.

Oceans and marine life

Professor Erika Techera is working
on projects on marine environmental
governance and cultural heritage

law and policy at global, regional

and national levels. She is currently
researching the legal protection

of sharks and manta rays, whose
migratory patterns extend throughout
the Indian Ocean region.

Climate change

Climate change may well result in
the displacement of tens of millions
of people due to rising sea levels,
drought, and more frequent and
severe storms. Associate Professor
David Hodgkinson is leading an
international team working on a draft
convention for persons displaced by
climate change
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Consumer Research Unit
I IAIREENT

The Consumer Research Unit (CRU)
undertakes research that leads to a
greater understanding of consumer
markets, consumer protection
frameworks and consumer rights.
The CRU was established in 2011

as an independent unit within the
Faculty of Law and has the continuing
support of the Western Australian
Department of Commerce. Eight
basic consumer rights inform the
research undertaken by the CRU:

~  The right to satisfaction of basic
needs

The right to safety

The right to be informed

The right to choose

The right to be heard

The right to redress

The right to consumer education
The right to a healthy environment

¥ K K K K K K

2012 has been a busy period for
the CRU with a flurry of publications
and activities. The CRU'’s research
continues to focus on the protection
of consumer rights particularly in
relation to vulnerable consumers.

Key personnel

The CRU is headed by Professor
Eileen Webb. Eileen conducts research
in three broad categories. First, her
research on consumer rights and real
property transactions has a particular
focus on housing and tenancy law.
Second, her research on vulnerable
consumers pays particular attention to
issues confronting senior consumers.
Finally, her research on the nature and
definition of a ‘consumer’ explores, for
example, whether the traditional notion
of a consumer should be extended to
include small businesses. Eileen is a
member of the Executive of the Western
Australian Consumers Association,

the Management Committee of the
Consumer Credit Legal Service and
the Editorial Boards of the Competition
and Consumer Law Journal and the
Property Law Review.

Associate Professor Aviva Freilich’s
research covers definitional issues in
relation to the concept of consumer,
consumer rights in post-sale
transactions and the plight of seniors
as consumers in particular in relation
to housing. Aviva has been involved in
consultancies for the Small Business
Development Corporation, conducted
seminars for the WA Law Society on
consumer themes and is a member
of the Management Committee of the
Consumer Credit Legal Service of WA.

Professor Nyuk Nahan nee Chin has
assisted with research on consumers
rights. Her interests in relevant

common law and equitable principles

complements the CRU’s work and
she continues to be an enthusiastic
supporter of the CRU.

Published Research
Consumer Law and Policy in
Australia and New Zealand
Members of the CRU were involved
in writing three chapters of a major
research monograph Consumer
Law and Policy in Australia and New
Zealand edited by Professors Luke
Nottage (University of Sydney) and
Justin Malbon (Monash University). This
book examines the 2010 ‘Australian
Consumer Law’ reform package in
broader context. It considers parallel
re-regulation of consumer credit and
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other financial markets impacting on
consumers. It also compares recent
reform initiatives in New Zealand,
Australia’s closest economic and
geo-political partner, as well as
developments in other major economies
including the European Union, Japan
and the United States. In addition, the
book examines policy considerations
and market transformations, as well

as the often complex legislative history
associated with recent consumer law
reform proposals in Australia and New
Zealand. Aviva Freilich collaborated with
Lynden Griggs (University of Tasmania)
in writing Chapter 2, Just Who is the
Consumer? Policy Rationales and a
Proposal for Change. Nyuk Nahan

nee Chin and Eileen Webb wrote
Chapter 5: Unfair Contract Terms in
Consumer Contracts and Chapter 6:
Unconscionable Conduct in Consumer
and Business Transactions.

The book has been the subject

of excellent reviews, for example
Professor Stephen Corones’ review in
the Australian Business Law Review
(2013) 41 ABLR 162:

“very impressive work in terms of the
breadth and depth of its scholarship |,
which] fills a major gap in the academic
literature on Consumer Protection Law
in Australia and New Zealand in that

it is the first comprehensive analysis

of the 2010 Australian Consumer Law
(ACL) reform package from a policy
perspective.”

International Responses to Issues
of Credit and Over-indebtedness in
the Wake of Crisis

Eileen Webb was invited to contribute

a chapter to International Responses to
Issues of Credit and Over-indebtedness
in the Wake of Crisis edited by Dr
Therese Wilson. The book explores

the political, economic and regulatory
context in which credit regulation is
taking place following the global financial
crisis. Eileen’s chapter, Extending
Responsible Lending to Small Business:
A ‘Consumer Categorization examined
whether it is appropriate for Australia’s
consumer credit legislation to apply to
small businesses.

Research Grants

Security of tenure for Western
Australia’s ageing population

In 2012, the Consumer Research Unit,
in collaboration with the Council of the
Ageing Western Australia (COTAWA),
received funding from Lotteries WA

to undertake research about security
of tenure for the ageing population in
Western Australia.

Specifically, the research examines
whether the existing legal framework
supports seniors in their on-going
housing needs. The research

team, comprised of Eileen Webb,
Aviva Freilich and Pnina Levine, will

be advised by a reference group
appointed by COTAWA. The reference
group is comprised of persons drawn
from law, government, carers, agencies
and the community with expertise in
matters affecting seniors and seniors
housing. Input from the public is

an integral part of the project and
community involvement is encouraged.

The CRU will identify legal issues
affecting WA seniors in relation to
housing and accommodation. Although
some accommodation issues are
shared by all ages of the population,
such issues may impact on seniors in a
different or more onerous way. Some
are distinct to seniors while others

are distinct to WA. Particular focus

will be directed at housing options for
seniors with disabilities, culturally and
linguistically diverse backgrounds and
low-income, low asset seniors. The
study is state-wide with participation
from seniors in rural and regional areas.

The research will take a similar
approach to the 2004 Law and Justice
Foundation’s project on the Legal Needs
of Older People in NSW (http://www.
lawfoundation.net.au/report/older) but
with a focus on the Western Australian
law and the housing environment for
seniors in Western Australia. The aim is
to identify housing and accommaodation
related issues through engaging with
seniors, carers, agencies and other
stakeholders, give an account of laws
relevant to these situations and expose

the shortcomings in or difficulties
experienced by seniors in relation to the
existing law. The research will identify
issues which can be pursued later by
university researchers, relevant agencies
and/or government. It is envisaged the
findings will ultimately lead to law reform
in several highlighted areas.

Security of tenure for the ageing
population in Western Australia and
Alberta - Is the law keeping pace with
housing and accommodation issues
affecting seniors?

This project, funded through a UWA
internal grant scheme, involves joint
research between the CRU and the
Department of Human Ecology at the
University of Alberta, Canada under
the auspices of Stage 2 of the World
Universities Network project — The
Global Social Initiative on Ageing. The
research will catalogue, review and
assess the effectiveness of housing and
accommodation laws affecting Seniors
in Western Australia and Alberta, two
very similar jurisdictions in terms of
society, economy and the legal system.
It is anticipated the initial research will
lead to a larger study of Australian and
Canadian laws relevant to Seniors’
housing and accommodation choices.

Telecommunications scams
affecting humanitarian migrants
Graduate Law student, Alicia Snyders
and Professor Eileen Webb, with

the assistance of the Edmund Rice
Centre, Mirrabooka, undertook
research concerning alleged instances
of misconduct engaged in by some
telecommunications companies
towards migrants and humanitarian
entrants in Perth. The objectives of

the research were to identify practices
utilised by telecommunications
corporations and their representatives
that may contravene inter alia Australian
consumer and telecommunications
laws. The research was completed in
December 2012 and will be published in
20183 in the Competition and Consumer
Law Journal. Alicia and Eileen will

also be presenting findings at the
International Association of Consumer
Law conference in Sydney in July 2013.
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2012 Research publications

Books

Blakeney, M.L., Intellectual Property
Enforcement A Commentary on the Anti-
Counterfeiting Trade Agreement (ACTA)

Blakeney, M.L., Coulet, T., Mengistie,
G., Mahop, M. Extending the Protection of
Geographical Indications Case Studies of
Agricultural Products in Africa

Cutillo, M., Faugno, R.K., Scovazzi,
T. La Responsabilita Sociale D’Impresa
in Tema Di Diritti Umani E Protezione
DellAmbiente

Harding, R., Regulating prison conditions:
some international comparisons in

The Oxford handbook of sentencing

and corrections

Mackenzie, G., Spiranovic, C., Warner,
K., Media usage and public confidence

in sentencing in The courts and the
media: challenges in the era of digital and
social media

Morgan, F., Clare, J., The distribution of
crime over populations, space and time in
Crime and justice: a guide to criminology

Olivier, M.P., The Law of South Africa

Olivier, M.P., Govindjee, A., Nyenti,

M., Azman, M., Huang, E., SOCSO
Return-To-Work Programme in Malaysia A
Handbook 2012

Parry, D. R., De Villiers, B., Guide
to Proceedings in the WA State
Administrative Tribunal

Roberts, L., Indermaur, D., Are
neighbourhood civilities associated with
fear of crime? in Australia: identity, fear and
governance in the 21st century

Southalan, J.L., Mining Law & Policy
International Perspectives

Tarrant, J.P., Disqualification for Bias

Techera, E., Marine Environmental
Governance from International Law to
Local Practice

Book chapters

Alzahrani, D.A.S., Heritage, Conservation
and Good Governance Case Study: Saudi
Arabia in Heritage Research Papers On
Architectural Heritage Research Heritage 2

Blakeney, M.L., The Pacific Solution:

The European Union’s Intellectual
Property Rights Activism in Australia’s

and New Zealand’s Sphere of Influence in
Indigenous Peoples’ Innovation Intellectual
Property Pathways To Development

Blakeney, M.L., Geographical Indications
and Trips; Legal Infrastructure for the
Protection of Gls; Geographical Indications
and Economic Development Geographical
Indications; Traditional Knowledge,
Expressions of Culture and the Protection
of Cultural Products in Africa; Kenya:

Tea; Mauritius: Sugar; Zanzibar: Cloves in
Extending the Protection Of Geographical
Indlications Case Studies Of Agricultural
Products In Africa

Cullen, H., Contemporary International
Legal Norms on Slavery in The Legal
Understanding of Slavery

Faugno, R.K., Corporate Human
Rights and Environmental Liability under
Indian Law in La Responsabilita Sociale
D’impresa In Tema Di Diritti Umani E
Protezione Dell’'ambiente

Gardner, A.W., Water Reform and the
Federal System in Tomorrow’s Federation
Reforming Australian Government

Gardner, A.W., The legal protection of
Ramsar Wetlands: Australian reforms
in Environmental Governance and
Sustainability

Israel, M., Garkawe, S., Victims and
Criminal Justice in Crime and Justice A
Guide to Criminology

Israel, M., Hay, I., Research Ethics in
Criminology in The SAGE Handbook of
Criminological Research Methods

Kaye, S., International Straits: still a matter
of contention? in The ICJ and the Evolution
of International Law: the enduring impact
of the Corfu Channel case

Kaye, S., Climate Change and Maritime
Security in Climate Change and the
Oceans

Mascher, S.L., Hodgkinson, D.I.,
Australia: From “No Regrets” to a Clean
Energy Future? In Climate Change and
the Law

Murray, S.L., State Initiation of Section
128 Referenda in Tomorrow’s Federation
Reforming Australian Government

Techera, E., Climate Change, Legal
Governance and The Pacific Islands:
An Overview in Climate Change and
Indigenous Peoples

Techera, E., Klein, N., Regulatory Tools
for Shark Conservation and Management:
Improving Legal Governance and
Harnessing Eco-tourism in Advances in
Zoology Research

Journal Articles

Atkins, T., Recent Developments in Shop
Trading Hours Reform in Western Australia
Australian Business Law Review

Barker, R.L., The Full Face Covering
Debate: An Australian Perspective
University of Western Australia Law Review

Bennett, T.E., ‘Beauty’ and ‘The Beast”:
Analogising Between Cosmetic Surgery
and Female Genital Mutilation Flinders
Law Journal

Bennett, T.E., A Polyvocal (Re)Modelling
of the Jurisprudence of Sadomasochism
University of Western Australia Law Review
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Blakeney, M.L., Patenting of plant
varieties and plant breeding methods
Journal of Experimental Botany

Blakeney, M.L., Climate change and
gene patents Queen Mary Journal of
Intellectual Property

Blakeney, M.L., Geographical Indications
and the International Trade in Australian
Wines International Trade Law and
Regulation

Boyd, J., Ferrante, A., O’Keefe, C.,
Bass, A., Randall, S., Semmens, J.,
Data linkage infrastructure for cross-
jurisdictional health-related research in
Australia. BMC Health Services Research

Briggs, M.P., Dharmananda, K., The
High Court’s decision in Equuscorp:
Standing clear of the poisoned fruit
Journal of Banking and Finance — Law
and Practice

Burrell, R., Handler, M., Rethinking the
Presumption of Registrability in Trade Mark
Law Monash University Law Review

Butterly, L.Y., Keeping the Engine Room
Running: Key Themes and Developments
in Water Resources Management in the
Pilbara Region of Western Australia The
Australasian Journal of Natural Resources
Law and Policy

Carne, G., Is Near Enough Good Enough?
— Implementing Australia’s International
Human Rights Torture Criminalisation and
Prohibition Obligations in the Criminal
Code (CTH) Adelaide Law Review

Carroll, R.O., Agreements to Specifically
Perform Contractual Obligations Journal of
Contract Law

Carruthers, P.J., Indefeasibility,
compensation ad Anshun estoppel in the
Torrens system: The Solak series of cases
Australian Property Law Journal

Carruthers, P.J., Skead, N.K., Teaching,
Skills and Outcomes in Australian
Property Law Units: A Survey of Current
Approaches Queensland University of
Technology Law and Justice Journal
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Clare, J., Garis, L., Plecas, D., Jennings,
C., Reduced frequency and severity of
residential fires following delivery of fire
prevention education by on-duty fire
fighters: Cluster randomized controlled
study. Journal of Safety Research

Carruthers, P.J., Skead, N.K., Galloway,
K., Teaching property law in Australia in
the twenty-first century: What we do now,
what should we do in the future? Australian
Property Law Journal

De Villiers, B., Creating Federal Regions
— Minority Protection versus Sustainability
Heidelberg Journal of International Law

De Villiers, B. Secession — the Last Resort
for Minority Protection Journal of Asian and
African Studies

De Villiers, B., Language, Cultural and
Religious Minorities: What and Who are
They? University Of Western Australia
Law Review

De Villiers, B., Codification of
“Intergovernmental Relations” by Way of
Legislation: The Experiences of South
Africa and Potential Lessons for Young
Multitiered Systems Heidelberg Journal of
International Law

De Villiers, B., Protecting Minorities on a
Non-Territorial Basis — Recent International
Developments Beijjing Law Review

De Villiers, B., Federations: Shared Rule
and Self-rule in the Search for Stable
Governance Politikon

Ferrante, A., Assessing the Influence of
“Standard” and “Culturally Specific” Risk
Factors on the Prevalence and Frequency
of Offending: The Case of Indigenous
Australians. Race and Justice

Ferrante, A., Boyd, J., A transparent and
transportable methodology for evaluating
Data Linkage software. Journal of
Biomedical Informatics

Freiberg, A., Murray, S.L., Constitutional
perspectives on sentencing: Some
challenging issues Criminal Law Journal

Galloway, K., Carruthers, P.J., Skead,
N.K., Assessment in the Law School:
Contemporary Approaches of Australian
Property Law Teachers Journal of the
Australasian Law Teachers Association

Gengatharen, R., Double-Debtor
Problems and the PPSA Priority Rules
Journal of International Banking Law
And Regulation

Gengatharen, R., Legal Analyses — The
New Legal Framework for Personal
Property Securities in Australia Journal of
International Banking Law And Regulation

Gillooly, M.J., When worlds collide:
Transatlantic efforts to curb libel tourism
and their implications for Australia Tort
Law Review

Handford, P.R., Intention, Negligence
and the Civil Liability Acts Australian Law
Journal

Handford, P.R., Wilkinson v Downton:
Pathways to the future? Tort Law Review

Harding, R., State monopoly of ‘permitted
violation of human rights’: The decision

of the Supreme Court of Israel prohibiting
the private operation and management of
prisons. Punishment & Society

Hodgson, D.C., The Effect of Acts of
God and Coincidences on the Chain

of Causation: Comparative Common

Law and Civil Law Perspectives Tort

Law Review

Hodgson, D.C., Negligent navigation
and causation conundrums: A case of
reshuffling the Titanic’s deck chairs? Tort
Law Review

Howieson, J.A., Mentalising in mediation:
Towards an understanding of the
‘mediation shift’ Australasian Dispute
Resolution Journal

Howieson, J.A., A cultural challenge for
the Western Australian legal profession: a
lack of diversity at the WA bar? University
of Western Australia Law Review




Howieson, J.A., Priddis, L., Mentalising
in mediation: Towards an understanding of
the “mediation shift” Australasian Dispute
Resolution Journal

Indermaur, D., Engaging the Public in
the Development of Sentencing Policy.
International Journal for Crime and Justice

Indermaur, D., Roberts, L.D.,
Spiranovic, C., Mackenzie, G., Gelb,
K., A matter of judgment: the effects of
information and deliberation on public
attitudes to punishment. Punishment
and Society

Israel, M., Rolling Back the Bureaucracies
of Ethics Review Journal of Medical Ethics

Kwaymullina, B.J., Collins-Gearing,

B., Kwaymullina, A.S., Pushman, T.M.,
Growing Up the Future: Children’s Stories
and Aboriginal Ecology M/C Journal

McCutcheon, J.L., The Vanishing Author
in Computer-Generated Works — A Critical
Analysis of Recent Australian Case Law
Melbourne University Law Review

Morgan, V.A., Morgan, F.H., Valuri,
G.M,, Ferrante, A.M., Castle, D.J.,
Jablensky, A.V., A whole-of-population
study of the prevalence and patterns

of criminal offending in people with
schizophrenia and other mental illness
Psychological Medicine

Murray, I.W., Travel to Invigorate the Mind
and the Wallet: Do the International Tax
Rules Appropriately Encourage United
States — Australian Academic Visits?
Adelaide Law Review

Murray, I.W., Looking for Direct
Assistance in the Phrase “Public
Benevolent Institution: Time to Abandon
the Search University of New South Wales
Law Journal

Murray, S.L., UAvenir de 'Australie et

de ses relations avec la Royuame-Uni:
de la Monarchie a la Republique? [The
Future of Australia and it’s Connections
with the United Kingdom: from Monarchy
to Republic?] Pouvoirs: Revue D’etudes
Constitutionnelles Et Politiques

Murray, S.L., Australian State Courts
and Chapter Ill of the Commonwealth
Constitution — Interpretation and
Re-Interpretation and the Creation of
Australian Constitutional “Orthodoxy”
Giornale di Storia Costituzionale

Murray, S.L. Forcing Parliamentary
Rollback: High Court Intervention in
Australian Electoral Legislative Reform
Election Law Journal

Olivier, M.P., Enhancing Access to

South African Social Security Benefits

by SADC Citizens: The Need to Improve
Bilateral Arrangements Within a Multilateral
Framework (Part Il) SADC Law Journal

Park, A., Clare, J.P., Spicer, V.,
Brantingham, P.L., Calvert, T.,

Jenion, G., Examining context-specific
perceptions of risk: exploring the utility of
‘human-in-the-loop” simulation models
for criminology Journal of Experimental
Criminology

Pitman, T., Vidovich, L., Recognition of
prior learning (RPL) policy in Australian
higher education: the dynamics of
position-taking Journal of Education Policy

Preston-Samson, A.B., Navigating
muddy waters: Does the High Court
have a role in adjudicating interstate river
disputes? Environmental and Planning
Law Journal

Roberts, L.D., Indermaur, D.,
Spiranovic, C., Fear of Cyber-ldentity
Theft and Related Fraudulent Activity.
Psychiatry, Psychology and Law

Sommer, N., Mine Dewatering in the
Pilbara: A Legal Framework for Managing
the Cumulative Impacts on Environmental
Values and Indigenous Interests Australian
Resources and Energy Law Journal

Sommer, N., Gardner, A.W.,
Environmental Securities in the Mining
Industry: A Legal Framework for Western
Australia Australian Resources and Energy
Law Journal

Spiranovic, C., Roberts, L D.,
Indermaur, D., What Predicts
Punitiveness? An Examination of
Predictors of Punitive Attitudes towards
Offenders in Australia. Psychiatry,
Psychology and Law

Tarrant, J.P., Theft Principle in Private
Law: The Australian Experience Caribbean
Law Review

Tarrant, J.P., Consent Orders Based on
Binding Contracts Journal of Contract Law

Techera, E. Fishing, Finning and Tourism:
Trends in Pacific Shark Conservation and
Management The International Journal of
Marine and Coastal Law

Waschka, M., Gardner, A.W., Using
Regulation to Tackle the Challenge of
Diffuse Water Pollution and it's Impact on
the Great Barrier Reef The Australasian
Journal of Natural Resources Law

and Policy

Public policy reports

Clare, J., Plecas, D., A framework for
conducting annual community safety
audits: an in-house methodology for police
departments

Garis, L., Clare, J., Assessing the Safety
of Smart Meter Installations in British
Columbia: Analysis of Residential Structure
Fires in BC between July 2010 and

June 2012

Garis, L., Clare, J., Evaluating
Stakeholder Concerns with Wood Frame
Buildings and Fire Risk

Garis, L., Clare, J., Examining “Regular”
Fire-Safety Inspections: The Missing
Relationship between Timing of Inspection
and Fire Outcome

Garis, L., Clare, J., Smoke alarms work,
but not forever: posing the challenge

of adopting multifaceted, sustained,
interagency responses to ensuring the
presence of a functioning smoke alarm

Spiranovic, C., The Static-99 and Static-
99-R norms project: developing norms
based on Western Australian sex offenders
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